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New Companies Bill

As you may be aware, there is a new
companies act coming down the tracks
which will essentially do away with the
current and very numerous companies
acts and statutory instruments
which make up the current combined
companies acts. This new piece of
legislation will essentially consolidate
and reform all of the law relating
to companies into one piece of
legislation.
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When this new piece of legislation is signed into law
(expected to be late 2012 or early 2013), it will be the
culmination of over 10 years work by the Company Law
Review Group.

It is hoped that the new act will provide a more user friendly
and accessible structure for those required to be familiar
with the requirements of company law, while at the same
time providing a more appropriate legal code for the many
small and medium sized companies doing business in
Ireland.

The bill provides for two separate groups of provisions,
known as Pillars, to apply depending on the type of
company involved. Pillar A will contain the provisions which
will apply to private companies limited by shares. This type
of company, which is by far the largest type of company
existing in Ireland, will become known as a “CLS" i.e.
Company Limited by Shares. All existing private companies
limited by shares will have to become a CLS at the end of a
transition period following the enactment of the bill, unless
they elect to become an alternative form of company, known
as a Designated Activity Company or “DAC".

Pillar B will be concerned with public limited companies,
companies limited by guarantee, unlimited companies and
external companies. This Pillar is still being finalised and is
expected to be published in 2012.

Pillar A has now been published and contains many
welcome and practical innovations to apply to private
companies limited by shares or CLS companies as they will
become known.

The CLS will only be required to have one Director and will
have a single document constitution as opposed to the
current requirement for two documents in the form of the
Memorandum and Articles of Association.

The CLS will further not be required to have an objects clause and hence the
concept of ultra vires will be removed. This means that companies with the
designation CLS will be able to pursue a variety of business opportunities and will
not be limited to those stated objects currently provided for in a company'’s object
clause.

A company with the designation DAC will, on the other hand, be limited to activities
set out in the objects of its constitution.

Some of the other changes proposed to be incorporated into the new act and
which will apply to the CLS company, include the following:

* A CLS will be able to dispense with the requirement to hold an AGM where the
members unanimously agree to do so;

= Members written resolutions will be allowed where the majority approve,
currently only unanimous written resolutions are allowed;

= A new concept, to be known as, “Summary approval procedure” will be
introduced which will allow companies to undertake certain transactions which
were previously either prohibited or required Court approval. Such transactions
include providing financial assistance in connection with the acquisition of own
shares and reduction of company capital. Shareholder approval by a special
resolution will be required to be obtained and the directors will be required
to swear a statutory declaration of solvency. The report of an independent
person will also be required where for example the company is to be put into a
voluntary winding up;

* The bill has codified directors duties and provides a non exhaustive list of
fiduciary duties which will be owed to the company and which are based
largely on common law. Such duties include the duty to act in good faith and
in the best interests of the company, to act honestly and responsibly, to avoid
conflicts of interest and to have regard to the interest of members.

We hope the above has given you a flavour of the proposed new company law
regime and which will hopefully make doing business in Ireland more competitive
and attractive.




