








Will Trust
This type of Will allows for post death planning. It avoids the charge

to discretionary Trust Tax by giving the beneficiary a limited interest
in possession, and facilitates Capital Tax planning and maximisation
of Capital Tax reliefs. It is particularly useful if the Estate consists of
business assets and if there are minor children. The testator/settlor
would create a special sub-trust for each child, designating the child
(if an adult) and another individual as trustees, and the trustees then
appoint capital and income out to potential beneficiaries - usually
child, spouse and children from time to time, depending on the
beneficiary’s needs/circumstances, whilst availing of all potential
taxation reliefs. The charge to CAT can only arise once the assets are
appointed out. Other reliefs such as CAT dwelling house relief, CGT/
CAT offset can also be claimed provided conditions are met. The
testator/settlor can also put a letter of wishes in place so that the
trustees can take into account the testator’s long term wishes/plan.

Family Partnerships

Family Partnerships can be utilised where parents of minor children
in particular wish to provide for them and yet want to maintain some
measure of control over the underlying business asset. A partnership
is entered into whereby one or both parents act as managing partner,
making the day to day decisions in the partnership. Profits could be
rolled up on a year to year basis within the partnership. Usually minor
children are unaware of its existence until they reach adulthood.

Equity Scheme

This is an effective way of gifting children (or others) an interest in
investment property while limiting their CAT exposure. The donor
gifts cash to a beneficiary to fund a joint purchase of property.
The purchase is also debt funded (normally to an extent that the
income from the property covers repayments). The beneficiary has
an interest in the property which increases as the value of equity
increases. CAT is only payable on the amount of the initial gift. This
type of scheme can be used when purchasing investment property
with life interest to parents and remainder to children.

Deferred Shares

This can be used to pass value to children or to key employees. At the
time of allotment, the shares would have deferred/restricted rights
and therefore reduced value. They are then transferred to children
and over time (on expiry of the restriction period) the shares grow
in value. Deferred shares are most valuable in relation to companies
where business relief from CAT will not apply, for example, property
holding companies.

Share Capping Structure

This structure can be used to gift shares in a company to the next
generation so that the future value of the company accrues to the
shares held by the children. At the time of the gift of the shares, they
have little value, hence reducing any CAT. This structure is most
valuable in relation to companies where CAT business relief will not
apply, e.g. investment companies.

Advanced Care Directives / Living Wills

Although commonly used and enforceable in many other jurisdictions
worldwide, there is, at present, no Irish legislation governing the
making of living wills. The Law Reform Commission published a
detailed report on Bioethics in 2009 recommending their adoption
into Irish law. The legal framework governing their use in an Irish
context is presently contained in a draft Bill on Advance Care
Directives, with the intention that it be incorporated into the existing
Mental Capacity Bill 2008, when enacted.

In the meantime however, a well drafted and very specific care
directive is not only a document that most medical professionals
would be prepared to take into account, but which may also
be enforceable by the Courts, even in the absence of specific
legislation. This is particularly so where it can be shown that it was
drawn up when the maker was compos mentis, and that it relates to
circumstances which were clearly envisaged when it was drawn up,
based on a medical condition that existed at that time. The staple
of a care directive is that you cannot opt out of basic palliative care,
but can withdraw consent to treatment which will artificially prolong
life.

Civil Partnership and Certain Rights and Obligations of
Cohabitants Act, 2010

The Act was signed into law on 19th July 2010 and it's provisions both
in relation to civil partners and cohabitees, are effective as of the first
of January 2011. Aside from its impact in areas such as maintenance,
pensions and property ownership, it also has consequences for the
succession rights of cohabitees and those in same sex relationships.
The Act draws a clear distinction between those whose relationship
is registered as a civil partnership, and those who choose to remain
as non-marital cohabitants, and their respective rights differ greatly.

Under the Succession Act, 1965, a surviving non-marital partner,
whether in a same sex or heterosexual relationship, had no legal
rights whatsoever to the estate of their deceased partner. Under
the new Act, a whole new package of rights is now afforded both to
civil partners and to qualifying cohabitants where they satisfy strict
criteria. A civil partner has a right to a specific share of the estate,
while a cohabitant will have a right to redress only. Those currently
cohabiting, (whether divorced, legally separated or not) or who are
considering entering into civil partnerships are strongly advised to
take legal advice in relation to the making of their wills.




